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1. Appellant
M/s Jasram Racharan Prajapati,138, Shivshakti Society, Nava Vadaj,
Ahmedabad-380013

2. Respondent
The Assistant Commissioner, CGST & Central Excise, DIV-VIl, Ahmedabad North,
4th Floor, Shajanand Arcade, Nr. Helmet Circle, Memnagar, Ahmedabad-380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

AR TRGR BT GIET SAGT

Revision application to Government of India :
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() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid : '
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. (i) In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in-a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

g Yo BT YA Y &A1 IRT & 9w’ (Aurer a1 e ) Fafa fear T e 8@

In case of goods exported outside India expdrt to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

T o, DRIY SUGA Yop Yd HaAIHT STy ~ATTieer & uly arfie—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to ;-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompariied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. ‘
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One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other rélated matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) A ged, DR SoURT Yodb T4 QAR el wmmiReRer (Re), & Uiy eifie &
ael ¥ wdeT |l (Demand) Ud T8 (Penalty) ®T 10% tj\?tr{ ST B SiRE %Imﬁ?,

ST YF & 10 BAS AU & [(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
\ CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
i of the Finance Act, 1994)
““Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount-determined under Section 11 D;

(i) amotint of grroneous Cenvat Credit taken;

(i) amouritpayable under Rule 6 of the Cenvat Credit Rules.
wm%uﬁmﬁwﬁﬂﬁmﬁwawwmmﬁmﬁaﬁﬁﬁﬁﬁmww
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In view of ab‘b.ve, ari ’éﬁfﬁéal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Jasram Ramcharan Prajapati, 138, Shivshaktinagar Society, Nava 'Vadaj,
Ahmedabad- 380013 (hereinafter referred to as ‘#he appellant’) have filed the present
appeal against the Order-in-Original No. CGST/WT07/HG/213/2022-23  dated
27.07.2022, (in short ‘impugned order) passed by the Assistant Commissioner, Central
GST, Division-VII, Ahmedabad North Commissionerate (hereinafter referred to as ‘the
acﬁl/d/'caz‘/hg authority). The appellant were engaged in providing taxable services, They
are holding PAN No. BEZPP1764A.

2. The facts of the case, in brief, are that based on the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the
appellant had earned income of Rs.54,39,741/- by providing taxable services. They
- neither obtained Service Tax Registration nor paid service tax on such income. Letters
were, therefore, issued to the appellant to provide the details of the services provided
during the F.Y. 2014-15 and explain the reasons for non-payment of tax and provide the
certified documentary evidences for the same. The appellant neither provided the
documents nor submitted any reply justifying the non-payment of service tax on such -
receipts. Therefore, the service tax was calculated on the income reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)" or “Total Amount paid /
credited under Section 194C, 194, 194H, 194) (Value from Form 26AS)" of the Income
Tax Act, 1961, on which no tax was paid.

2.1 A Show Cause Notices (SCN) bearing No. CGST/AR-V/Div-VII/A'bad-North/TPD-
UR/52/2020-2021 dated 26.09.2020 was issued to the appellant proposing service tax
- demand of Rs.6,72,352/- along with interest, not paid on the value of income received
during the F.Y. 2014-15 under Section 73(1) and Section 75 of the Finance Act, 1994,
Imposition of penalties under Section 77 and under Section 78 of the Finance Act, 1994

were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the adjudicating
authority confirmed the service tax demand of Rs.6,72,352/- alongwith interest. Penalty
of Rs.10,000/- was imposed under Section 77(1), penalty of Rs.5,000/- under Section
77(2) and penalty of Rs.6,72,352/- was also imposed under Section 78 of the Finance Act.

4. -Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present ‘appeal along with the application seeking

- condonation of delay, on the grounds elaborated below:-

> The SCN is issued based on the tax difference noticed in income as reflected in

Form 26AS /.Income Tax Records and Service Tax Returns, hence, wi‘ll'fulv -

suppression of facts cannot be alleged. The notice issued on 27.09.2020 is
therefore time barred. They placed reliance on following case laws ‘

o Anand Nishikawa Company Ltd - 2005 19) '

o M P Laghu Udhyog Nigam Ltd vs Com

(2015) 37 STR 308. (Tri.- Delhi)




F.No.GAPPL/COM/STP/2710/2022

» Notice has no mention of the nature of business or taxable service or activity is
carried out by the appellant during the year 2014-15. Reliance placed on decision
passed in the case of Deltax Enterprises vs. CCE, Delhi, 2018 (10) GSTL 392 (Tri -
Del) & CBIC Instruction dated 26.10.2021.

» The appellant vide letter dated 01.02.2021. had submitted that they are providing
Pure labor service of "Manpower Supply" for color work and were under the
bonafide belief that it is Pure Service covered under 100% RCM in which service
-receiver is liable to pay service tax as per Notification No. 30/2012-ST dated
20.06.2012, as amended prescribes at'SL No. 9.

Further, the expenditure or cost incurred by the appellant as a pure agent of the

V!

recipient of service which shall be excluded from the value of taxable service
calculated. Thus, value of taxable service shall be considered after reduction of
expenditure incurred by the appellant as a pure agent of recipient of service.

» The order was issued without following the principles of natural justice.
» When the demand is not sustainable, interest & penalties are also not justifiable.

5. -On'going through the appeal memorandum, it is noticed that the impugned
order was.issued on 27.07.2022 and the same was received by the appellant on
+ 27.07.2022. However, the present appeal, in terms of Section 85 of the Finance Act, 1994,

was filed on 28.07.2022 i.e. after a delay of 2 days from the last date of filing appeal. The
appellant have filed a Miscellaneous Application seeking condonation of delay, stating
that the appellant is un-educated and does not understand complex procedure and
provisions of the Finance Act and other regulations. When O-1-O has been received by
him he cliscpssed with his heir, who advised him to take the help of advisor. Later he_v,\\/as
advised that appeal against the said order.is required to be filed before the Central GST
Appeal Commissionerate hence the delay. He requested to condone the delay in filing
the appeal as the delay is within the condonable period.

5.1 Personal hearing in the matter relating to Condonation of Delay was held on
17.05.2023. Shri Mayur Shah, & Shri Hemil Shah, Chartered Accountants, appeared on
behalf of the appellant. They reiterated the submissions made in the Miscellaneous
Application seeking condonation of delay in filing the appeal.

5.2 Subsequently, personal hearing in the appeal matter was granted on 21.07.2023.
Shri Mayur Shah & Shri Hemil Shah, Chartered Accountants appeared for personal
hearing on behalf of the appellant and handed over additional written submissions
dated 14.7.2023 along with supporting documents. They reiterated the submissions
therein, and those. in the appeal. They submitted that the appellant provided works
contract service in respect of painting job for the buildings. Some of the recipients of

service are limited companies who have paid the service tax ori reverse charge basis.
They have submitted copy.o such évidence along with the additional submissions in
-espect of some of the reg’;j?ﬁigl S. ?Fij_”‘e‘;')'/"&‘l'equested to allow at least ten more days to
" @:\:‘%’ggf; em to provide 'fu'li'th‘e,. Snde‘ﬁé’of payment of tax by recipient on RCM, bank

RSO I A ,
?% of the appellant aids’ bifls; “invoice etc. They requested to set-aside the

.. :""; K
-

[ 5
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impugned order since the apparent is not liable to pay service tax. The appellant vide
letter dated 31.07.2023, furnished sample sales invoices and copy of Bank Statement for
the F.Y. 2014-15 to substantiate their above claim.

6. Before taking up the issue on merits, 1 will first decide the Miscellaneous
Application filed seeking condonation of delay. As per Section 85 of the Finance Act,
1994, an appeal should be filed within a pel.'iod of 2 months from the date of receipt of
the decision or order passed by the adjudicating authority. Under the proviso appended
to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered
to condone the delay or to allow-the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of
d‘elay as genuine, I condone the delay of 2 days and take up the appeal for decision on
merits.

7. I'have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made by the appellant in the appeal
memorandum as well as those made during personal hearing. The issues to be decided
in the present case is whether the service tax demand of Rs.6,72,352/- alongwith interest
- and penalties, confirmed in the impugned order passed by the adjudicating authority, in
the facts and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-15.

7.1 ltis observed that the entire demand have been raised based on the income data
shared by the CBDT, on which no service tax was paid by the appellant. As the appellant
did not file any defense reply or appear before the adjudicating authority, the matter
was decided ex-parte. However, the appellant now have claimed that he is in the
business of Works Contract /Supply of Manpower Service and is registered with the
Servicé tax department. However, the documents in support of the same were not
provided. They submitted Form-26AS, ITR, Ledger Account of M/s. Harsha Engineers
" Ltd. and copy of written submission dated 01.02.2021 made before the adjudicating
authority. The appellant before the adjudicating authority gave a submission that they
were providing Manpower /labour for colour work and as per Notification 30/2012-ST
dated 20.6.2012, 100% service tax liability under RCM shall be on the service recipient.
However, the adjudicating authority has not considered the above contention while

deciding the matter.

7.2 The appellant in their appeal have strongly contested the demand on merits as
well as on limitation. They have contended that the demand for the period April, 2014
to September, 2014 is time barred. It is observed that the appellant have not filed the
ST-3 Return for said period so considering the due date of payment, I find that the
return for said period was req‘uired to be filed on 25" October, 2014 which was extended
to 14" November , 2014 vide Order N0.02/2014-ST dated 24.10.2014. Considering, 5yrs
period, the demand notice for said period should have been issued 13" November,
2019. Whereas the present notice was issued-on 26.09.2020, which I find was issued
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well within time as due date to file ST-3 Return was 25.04.2015 which was extended to
30.12.2020 vide CBEC Notification G.S.R No.60L(E) dated 30.9.2020, the period was
further extended to 31.12.20_20. The notice was issued on 26.09.2020, hénce, is well
within the period of limitation. Thus, I find that the value of taxable service shall get
reduced from Rs.54,39,741/- to Rs.30,14,197/- as the demand for April, 2014 to
September, 2014 shall not sustain on limitation.

7.3 Coming to the issue on merits, from Form-26AS, it is noticed that the appellant
has received income from various service recipients, details are given below:-

Income Value after “Service Tax
received. | abatement liability
‘ Service Amountas | from of 75%
Sr.No. Recipient per Form October,
26AS 2014 to
- March,
2015
01 Dimensions’ 10,596/ ' 0 ___wb*‘_"—“_Mw(jn S
: Infra
) Harsha - 12970237 3243567 | 40,078
02 Engineers 22,99,559/-
Ltd ,
) Jaydeepbhai ' 17,17,174/-  Works T
03 Arvindbhai 28,28,284/- | . Contract
Shah
e leels I R e [ o
04 Pratham 3,01,300/-
Developers
Total 54,39,739 | 30,14,197 T “2676“7‘&%7-'”]

" 7.4 From the party-wise ledger, invoices, Form-26 AS, it is noticed that the service

recipients listed above are Body Corporates. As Body Corporates includes Private
Company, Public Company, One. person Company Small Company, LLP ie. business
organization registered under-Companies Act. The appellant have also submitted the
invoices raised to these service recipients. I find that the invoices raised in r/o
Dimensions Infra, Harsha .Engineers Ltd and Leela Pratham Developers were for colour

work hence classifiable under Manpower Supply Service. In ferms of Sr.No.08 of
Notification No. 30/2012-ST dated 20.06.2012, the service tax liability of service provider
& service recipient under RCM for Manpower Supply Service shall be in the ratio of 25:75
respectively. Thus, the service tax liabilify of the appellant for the services rendered to
M/s. Harsha Engineers Ltd shall get reduced' to Rs.40,078/- considering tax liability only

on 25% of the valye.

7.5 Further, the appellant have claimed that the expenditure or cost incurred by them
a5 a pure agent of the recipient of service shall be excluded from the value of taxable
service calculated. T find th"atifﬁé-ié}ppﬁ”ant has not submitted any documents like
contracts to establish that tlgréﬂ')} we '\""C-"t'i.ng as a pure agent of their client and have

e

sal ; conditions isfipfﬁ_féﬂte{’d' u;ndel Rule 5(2) of the Service Tax (Determination
006. whe gl ‘

£ S
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7.6 Inrespect of services rendered to Shri Jaydeepbhai Arvindbhai Shah, the appellant

claim the service rendered was construction of residential complex and is exemption in

terms of Sr. No. 14 (b) Notification No. 25/2012-ST. They submitted the invoices to
substantiate their claim. I find that the service rendered is in relation to construction of

single residential unit, hence, covered under ‘original work’ defined under SERVICE TAX -

(DETERMINATION OF VALUE) RULES, 2006. Further, I also find that construction of
original work is exempted vide entry no. 14 (b) of the said notification. Relevant text of
the notification is reproduced below:

14. Services by way of construction, erection, commissioning, or installation of
original works pertaining fto, -

(a) an airport, port or railways, including monorail or metro;

I3
(b)a single residential unit otherwise than as a part of a residential complex;

Thus, I find that in terms of above entry, the appellant shall not be required to pay -

service tax on such services.

8. As per the discussion held above, I-find that the demand to the extent of only
Rs.40,078/- is sustainable on merits. When the demand sustains there is no escape from
Interest, hence the same is therefore recoverable with applicable rate of interest.

9. I find that the imposition of penalty under Section 78 is also justifiable as it
provides penalty for suppressing the value of taxable services. Hon'ble Supreme Court
in case of Union of India v/s Dharamendra Textile Processors reported in [2008 (231)
ELT. 3 (5.C)], concluded that the section provides for a mandatory penalty and leaves
no scope of discretion for imposing lesser penalty. I find that the appellant was
rendering a taxable service but did not obtain registration thereby suppressed the value

of taxable service and hence such non-payment of service tax undoubtedly brings out"

the willful mis-statement and fraud with intent to evade payment of service tax. If any of
the circumstances referred to in Section 73(1) are established, the person liable to pay
duty would also be liable to pay a penalty equal to the tax so determined. The penalty
however shall get reduced to Rs.40,078/-

10. -Asregards the imposition of penalty under Section 77.(1) is concernéd; I find that
the same is also imposable. The appellant were rendering the taxable service and were
liable to pay service tax, however, they failed to obtain registration and thereby failed to
file ST-3 Return. I, therefore, find that all such acts make them liable to a penalty.
However, considering the reduction in tax liability, I reduce the penalty imposed under
Section 77(1) of the Finance Act, 1994 from Rs.10,000/- to Rs.l,»OOO/—. I, also drop the

penalty imposed under Section 77(2) as the appellant is uneducated hence failure in"

timely submission of documents called for vide letters dated 25.07.2020 & 18.08.2020
during the COVID-19 period can be overlooked. I, however, uphold the late fees

imposed under Section 70 for non-filing of ST-3 Returns during the disputed period.

——— -
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The appeal filed by the appellant stands disposed off in above terms.

~

At ‘este%

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Jasram Ramcharan Prajapati,
138, Shivshaktinagar Society,
Nava Vadaj, '

- Ahmedabad- 380013

"The Assistant Commissioner
CGST, Division—VII,
Ahmedabad North

Copy to:

Al R
(fRrer sy Rig)
3 (ercfier)

Date: 8.2023
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Appellant

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Cqmmissioner, CGST, Ahmedabad North.

3. The AssistantCommissﬁioner (H.Q. System), CGST, Ahmedabad North.
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